Y^7^ , T TTr± '' v " ■^■^■■-^^'g 



xJ^l. li.ll^T' K- ilfcrifi — vr*—*- — *"—">"" -'-■-.<*- ja»n»itaiL- 



^jir_ v - v %T- ; - - *-■■■ 



Case 1 :05-cv-02204-PLF Document 46 Filed 01/26/2006 Page lot 24 



■ iWlMIIHI M IF-JWIM.mil ■■ I 



■ n y- -iff j i — l"^' "L I M f ' t h » - i h i r m lh r i p i nr w. » ■ ■ T' "'""' '*' ***'' ' v 



]IN THE tOTTED STATES DISTRICT COURT 
FORTBEBlSTRICr OF COLUMBIA 



IS 



1 



I 



■$?* 



?$$. 



tt: 



5s" 



KPMG FINANCIAL ADVISORY 
SERVICES LIMITED, 
MALCOLM BtnTERHELD, and 
MICHAEL MOSEESOli 

Plaintiffs, 



v. 



DILIGENCE LLC 



Defendant. 



■PfM"B"P*^MlpWHI 



avfl Action No. 05-2204 QPLF) 



RKPLYMEMQRANDtmi TN SUPPORT OF 

PPPSS 




Relying on explicitly overruled D.C Circuit authority and inapposite decisions 

.■« 
frdm other districts, and not even once citing Ac leading Supreme Court case on the doctrine, 

•• i * 
Haintif& have feil^ 

grounds, HaiififS* incomplete brief relies on tato principal, but mistaken contentions: jfos£ that 

......■* . '■ . 

Bermuda is not an adequate alternative forum because Bermuda procedures differ in some respects 

fiomflte Federal Rules of CivH Procedure; and, jecott^ that Una ftftum cannot be nwrcvement 

because Defendant has an office here. Bach contention evinces a ftsrulamefrtai misapprehension of 

ti&finm non comeniem dodrinc, and runs headlong into a substantial body of caselaw, most of 

winch Plainfiife fail to cite. As detailed betow, Plaintiffe* arguments against litigating mBennuda 

- where this Bermudiaa dispute belongs - have nomeritandshoiddber^ected. 

Plaintiff arguments against dismissal of fins action for fiiliro to join tiie 

Government of Bermuda are equally flawed. As vafli Us forum nan conveniens poinJ; Plaintifife* ~ 
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argument feat fee Ctoveni^^ 

wMch^vennneateou^^ 

baffling by tiwf&tfl^tHam^ Moisover, 

\^ule Plaintiff Inspectors now seek to recast themselves as private, fee-fowervfeo proi&sfonals 

who possess fee sole piiop^ 

flies la the fece of both fee Companies Act itself end relevant case law, which clearly establish the 

official, adrafcsistMvs nature of fee b^pectofcs 1 investigation. HaintiSs certainly do notpossesa 

the sole interest in the investigative records, if indeed they posset any interest at aU. Finally, 

HaintifiB downplay toe risk of future litigation by the Government of Bermuda, Yet feey do not 



dispute feat; at die same time, fee Government of Bermuda has taken pains to ensure feat it is not 

bouiwt fay fee result of ilriscase^^^ 

backiafee courts of Bamuda, That is where feasactianpioperiy belongs in fee firstplace* 

1 THE<&VE30ttNGC^ 

EACHOFPIAttdSEfS' ARGUMENTS AGAINST LITIGATING THIS 
BERMSJDIAH^^ 

. Asaninitialmatt^ftm^beittt^ 
aig^meat is pleated imaj^ 
expressfy overruled. Atfee ott^ of feeir/on^ 

extensive passage fiom Famv.lfaitedTec3^^ 775, 784-85 (D.C CSr. 

1980), whichPlaintiffs insist lays out fee proper '*fiaineiwodf in this Circuit for analyzing whether 

a case should be dismissed under fee forum nan conveniens doctrine. Sgg <%, at 3; g££ also Opp. 

i 

at 8. Specifically, MatofiflS quota (and later, cite) Maferfhfi po^KsitioalialQisly whence 
distort co^ finds fee ^^^ 



* ^UTi^i*^^Bto=^*i£ 



'^ffilY ±*7<^s^^sj^rrn-V-&.Tl 



SI 



rm. 



m 



ra?j 



1 






t; 






^r 



Case 1 :05-cv-02204-PLF Document 46 Filed 01/26/2006 Page 3 of 24 



H ■ tf^ ■■• "«' 



— ■'lyiiiWi ■ 



fcecoi^^eadeterm^ ' 

■1 

1 

K 1 

trial in a foreign forma" Opp. at 3 (quoting pajft 631 F.2d at784-785); ggg sJS2 Opp. at 8 (citing 
2afa for same proposition). 

ButlMsp^ottofjygT^ 

i 
Courts decision m KtK* Afacraft Co, v. Reyno. 454 US. 235> 257*261 (1981), Curiously, even 

&ongh fj pe rAg c yp ft fe indisputably the leading modem case on &c forum non conveniens 

■ docbmsv Plfcfc$i& 1 Opposition papeis fiil to eh© it Sisny event, as noted eapressly by fee DIG. 

Cirimt Piper Aircraft o^ 

appropriate if the plaintiffs 'dusen forum [is] inappropriate because of considerations affecting 

Hie eonrt*s ottn adtpiniisteiive and legal problems,"* T ^ m^fon Y« Federal Democratic RepnbKc 

pfqthiopia. 315 F.3d390, 393 {DC. CSr. 2003) (alterations original); see also Jacteoa v. 

AmericanTMv.iiiCiHiq r No. 01-5311, 2002 WL 31818236, at *1 (D.C. Or. Dec. 13, 2002) \ 

m 4 

(nosing ftisi^eqm^^^ 

farflier noting -feat 1JBHE Aircraft "indicates lhat eiflier private interest factors or priHio interest 

fectbrs may be cause ftr dismissal"). 

* 

By suggesting that this Court need not e veaconsito the public in&^ 

addressing Defendants motion, Plaintffis have misstated the law. And, as set forfli below, w^en 

analyzed using fbe proper legal standards, the forum non conveniens fectors -boftpubfic and 

private - o vierahdtoro^ 

wtaeb it should have been filed in the first place. 

A* V laintiffir Contention that Bermuda h Not an Adequate Forum Is Not 
Supported by the Evidence or Udevant Casdaw* 

Plaintiffs complain that to serve Defendant mBenmtfa, Bainfife would first have 
to inake an application^ the BennudaSAipxemcCo\irt This mere procedural difference between 
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the XMted States and Bermuda does not make BeriuudaaaiBad^ 

Defendant is amenable to process in Bermuda, thereby satisfying tins portion of thej&ms /km 

convenfen* teat 

Smprishigly, the Hainfifik aft leddeafeofBemnidaaM acting as official 
Inspectors of the Bermuda government, aigue strenuously that the courts of their own home 
coimtiy arc ffi-equ^^ 
'Bemidahajiasi^^ 

* 

IfenMdMg^tBetmi^^ 

Bennud&m Minister of Hnance* 1 lUpty Menu of? & A inEtatber Support of Pis.* ftfoticn&r 

Esgpediled Diseomy, al: 7, According to Mamfif& f Bermuda is notan available alternative form 

* 

becas2se*^&ffityto 

disctetionaty detenbinaioaby the Si^teme Owirt of Bmnuda." Opp. at 4. 

Bowew, as Defendant not^fo 

* 

adequate alternate forum exists ©r^^ defendant is 'amenable to 

process* in the ofcsr jurisfflcfion^ fofadl v. Central Bank of Jordan. 75 E3d 66%, 677 (D.C. Cir. 
1996). The Declaration of David & Kessaram- a distinguished Bemsuda litigator- submitted ty 
H Defend&stf&suppertofitsMa^^^ 



* Plaint $rug^^ 
"concedefgf that Hairrfififif causes of action axe feeially toIIA* Opp. st t Hie suggestion is 
ris&IeinHj^ SsfiWfcm.k 

Si^port of Mot to Dismiss (T^^ 

aHejp&mor fe^condimc^Q setfor&infcs Complaint. . .") It is elementaiy that, on amotion 
to dismiss, the allegation of the complaint nsist be assumed true. At the appropriate juncture <- 
and, in the appropriate &ram- Defendant My mtends to vigorou^ 
soxmdness of Plaintiffs* claims," Opp..atl. 
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virtually all of isfeie& alkge%oco»nedkBOTQ^ 

Rafeer than attempt to rebut the Kessaram Declaration, Plaintiff^ Opposition 

simply igaoces it Th« only reference to fee 1^^ 

ofDdroyB.Duncaftsiibmitl^ Notably, however, Mr. Duncan a^g^ wife Mr. 

Eessaram^fhata&rdgaco^^ 

summons (or notice feeieo© issued in the Supreme Court of Bennudafar tortious acts committed 

* . 

inBermuda." (Second) DuncanDecL fl U, There is thus no dispute here feat Defendants 
'amenable to process' ia feaofesr Jurisdiction." HrEkdL 75 F.3d at 677. 

Mr, Duaca&'s only counterpoint to Ihe Ksssai am Declaration on fee question of 
Defendant's amenability to service of process in Beoniida fa procedu^ YetaccotdingtoMr. 
Dimean,feeBa3^^ 
Bermuda to issue a wilt of summons directed to Defendant 



^ -■■»■— -.-.-.. 



(a) in relation to fee undfirijing claim feere is a serious iss^ to 
i tie tried; and 



0>) - Bennndais clearly fee a^ 
action. 

(Second) DuncafcBecl % 1.1, 

But such procedural differences do not lander a foreign forum inadequa^ 

formnonconvenieMilM^ To fee contrary, it iawtts^^ 

inadequate merely because it . , . employs different adjudicative procedures . . . ■"• EI-Fadl» 75 

FJd at 678 (internal citations omitted); see also BPA faf L fac, v. Kingdom of Sweden. 281 F. 

S^.2d73,85pi>XX2Oe3)(n0% 
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foreign jurisdiction do notpteclude dismissal based onforum ndn commons so long as remedies 

arfenot^Ieariyinadeqj^ 

Kfcreover,e\^assann^ 

i 
ba^ to conclude fha^ 

explain why they would Hot easily establish the two-prong showing required for issuance of a mil 
of summons by the Siqxpeme Court of Bermuda* First, if Plaintiffs* numerous statements to this 

■ 

T 

Court about the strength of ^ 

difficulty persuading the Supreme Court of Bennuda that "there is a serious issue to be Med.* 

(Second) Duncan Dec! 1 1.1 * Second, following a form non conveniens i^^ 

I 

&e Supreme Court of Bennwda would surely conclude ftat*3emiada is clearly the appropriate 
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as 
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fcratoftff tfcetrial of flusaction." (Second) DuncaaDed^ 1.1. Indeed, nowh&iemtes 
Declaration does Mr. Etacaa opme that Plainlifik could not make ftis two-prong showing. 5 

Finally, Haktife wiwfly igpote fee federal eourt axrfhorifics cited inDefeudantfs 

» 

opening Memorandum holding that the Courts of Bermuda aro^ 

redimofi^evaaecsougm See r g. g,» RaU v» Bands. 328 B A. 387. 

405 (3D.N.Y, 2005) (cm ajfenmt iwwt conveniens motion, holding that Bermuda is an adequate 



2 This is especially true given (he wjasesentatKra to tins Court mate ^ 
Bermuda, ftadu^ 

attack ihe integrity of Bermuda's statutory processes." Mot For Itoxwisideratioii at Exhibit 1, 
page 1 (November 21, 2005 Letter fiom Donald A* Scofl; Bennudian Financial Secretary, to the 
Honorable Paul L Friedlman). 

% PlatotifS* ftolhercongto 
to serve Bermudiait writs of summons pursuant to flie Hague Canvention ~ see (Second) Duncan 
Dectf lA^ispIaasly^raousaudd^ See, &gu Lggfecfa v. 

fie^aia 260 F3d 1100, 1103 (9th C5r, 2001) (district court properly gwicdform non 
conveniens motion where, among oftsrihings, Germany wbs an adequate alternative forum 
bec^jse**service [of the defendant! is pcs^eimderprcK^iires set fo^ under flie Hague 
Convention**'), 
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alternative forum); Kemape v. Ocean DrilKnp & Exploration Co.. 876F.2d 1138, 1145-46 {5MQt>. 
1989) (aflsraring forum min mnrndmut^mk^i in fiwor ofBerrauda because, among other 
things, the dkrict court did not en: in finding ibatBenmida was an adequate alternalive fiKum+ln 
which to assert claims against defendant, a Ifinted States corporation). 

fit sum, Bermuda plainly is an available alternative forumin which to litigate this 
dispute, 



1 B, ■ DefendaafsI^ldencetQ this Forum Is of Scant Relevance to the 

Forum Non Conveniens Inquiry, 

A second principd theme thr^^^ 
^convenient because Itefeadantisheadqua^ According to Plainfiffi, "[fflie feet that 

* 

Defendant is headquartered in this district weighs strongly against dismissal* Opp. at 6. 
PlaMffa again misconstrue the doctrine of forum non conveniens. Itis^coixvenienceoftihe 
Court the pubfic* and 1h^ 

defendant S^, t&» Ni anariam, 3 15 E3d at 393 (noting thai; under Kper Aiaaaft "dismissal is 
appropriate if the plaintiffs Nehosen foruta [is] inappropriate because of considerations affecting 
the con*?* own adminustativ& atid tegs! p^Hem^") (aJterafioa in original); Aflaatic Tele- 
Network v- fater^AiMmcaiiDev. Bank 251 P. Supp. 2d 126, 136437 (DDXX 2003) (form non 
coitoentem inquiry focuses on the convenience of the Court; the public, and the -witnesses). 

En fief, courts have repeatedly held thai "[t]hemere feet that [defendant} is 
headquartered pn Ihe forum] is simply not significant enough to justify the litigation of [an] ac#on 
in the United States," %^mmJ£ * Morgan & Co.. 945F. Supp. 90, 94 (SJXNX 199Q, 
Indeed, this point was a principal thrust of Mper Aiicraft which would have been decided 
differeattyha4theS^emeQ>urtacw There, 

although the defendant was a United States company sued in its home forum for alleged torts 
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enonaous commitment of jiidfci^ time and resources that would inevitably be required if the case 

* 

were to be tried here." ffper Aircraft 454 U.S. at 260*61; see also Tmasmifan Com v. PepsiCo.. 

J m 

Inc„ 811 F2d 127, 129 (2d Cix. 1987) (dismissing action oa/c mm non conveniens grounds even 

flxqui^ defendatrt 

witnesses and documents were located b formal Potomac Capital Inv. Corp. v, KLML Civ. Ho, 

97-8141* 1998 WL 92416 at *10 (SJ&N.Y. Mar. 4, 1998) CThe fectftat [defendant] ... has its 

Americmhe^iiarters tee is of no consequence [on a forum nan conveniens motion], since the 

tort and resulting damage both occurred elsewhere^ 

C t Maintiffil , Owe Prior Statements to This Court Establish that the 
Public Interest Factor Compels Dismissal of this Action* 

Unsurprisingly, Plaintififc attempt to downplay liwpubKcintei^&ctors tote 
considered on a form non conveniens motion, HskSSs, rdjing on an ovmuled portion of fee 
DX,Gffcmfsdeciiaonm 
piAfie inteatest fecfe^ 

dismissal* Opp. at 8. foaddittouto relying on oybe^^ 
toi?^pudiate^£ffa^ 

their Opposition papers why feey are now taking positions flatly contrary to statements made so 
urgently to this Court just last month. 



■ L F!^«a*OwnPriwStatcm»tsteftoConrtMateae^ 

That Bermuda's Interests in this Dispute Overwhelm any 
Conceivable U.S. Interest 

AsDeferrfantirctedinitsop^ 
forum non conveniens doctrine wheiei as here, **£tpw marginal nature of the \Mted States' interest 
stands in stodc contest to foe magnitude of [the dtrawrte forum's] inte»st M feBS^^IS, 

8 
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Master Bind LP. V. Federative g gmWie nf Urawl, 117 T. Snpp. 2A 30 T 40 fD JtjCL 20021. Atfte 

oirisetoffbist^e-axidto 

that this case should be maintained under seal because, among other things, u [t]here is no 

con^etUog matter of interest to the US, public implicated by tie doetimertfs [allegedly obtained 

foomPlaiirtiffi by Defiawlant] in tins case „"■ Meia of P & A in Support of Mot for 

Reconsideration, at 5. Plaintiffe have now <3^ 

and the District of Cohm&^ Opp* 

at9. 

In any event, there Urodfopu^ 
indeed, Plainfiffe themselves See Reply Mem, of P & A» inPutiher 

Support of Plaintiff ^ 
matter* ,* !% PlaiatifE^ve akeady noti^^ 

i 

^slaking an in&a^ 

statutory scheme.** Letter fiom Roberta Koss to the Honorable Pawi L. Fnedmaa (Nov, 17, 2005). 
Shorty thereafter, the Bermuda Minister of Finance in^tareito life 

Inspectors ia their efforts to seek all available ftattdfea?* ibr "a calculated attemptto attaektba 
integrity of Bermuda's statutory processes.** Sc^ Mot Por Raconsideration. at Exhibit 1, page 1 



4 PlaintftS should be judicially estopped fiom positing this contradiction. "Where a party 
assumes a certain position in a legal pzoceedin^ and succeeds in maintaining that position, he my 
i^thasea^^surpily because his interests have changed, assume a contrary position, especially if 
it be to the prgudice of Ibe party who has acquiesced in the position fiome^y taken by him/ 1 2&g 
Hampffrife v. yt&m^ 532 US. 742, 749 (2001) (citation and internal alteration omitted), hi 
addition to being uttedy mconsistent wi4 PlaintHS* own prior statements to tins Court; Plaintife* 
flip-flop is wrong. Al&ou^PlaiufiSs now contend thai fcis case involves 'Impersonations ofj 
U.S. government officMs^Qpp, at9, infietthe centerpiece of PlaiutifS* allegations is alleged 
representations by an. employecgof Defendant thai he worked for &e British government gee 
CompLat1ffl6{b><c);DecI.ot at ft 5-40, 43-5Z DCnAPTPn 

9 
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(^oircmbe^ 

Honorable Paul I* Friedman). It is fir too late iiithe game fcr Piainfiffi to repudiate ftese 

statement for expediency's sake. 

Bsatty t Baiatiffi unconsmciogly argue that fcis casebelohgp here because the US". 

has a strong interest ^npi^OTtiiLgite 

mispbndutot ajpinst tfctirns overseas * Opp. at 9. Again* PlaktiflS misunderstand ik& forum nan 

conveniens doctrine. Notably, PlaintiiS fill to die any D.C. authority to support their contention* 

Sea Opp. at 9. la fast, imder Plaintiffs* reasoning an exception to fb&forum nan conveniens 

doctrine Twfcexe a plaintiff sues a defendant for attegedwrongM^ 

US. "overseas" Would swallow the rule: iftihc defendant were headquartered in die US, forum, 

dismissal could never be ordered. Plainly, such a result is contGaaytoKEffi^safiandi& 

progeny. 

r 

In sum, iihe undisputed strong interestof the Bermudiaa Government in the outcome 
of Has dispute easily overwhelms any conceivable interest of the District of Columbia in fids 
litigation. This pubKc interest fector tips sharply in fevor of dfc 



*(kiutKS + - 



2* IPIaintiffs* Own Filings Demonstrate that Issues of Bermuda 
Law Are Featured Prominently In this Case* 

Next PhunttfR incorrectly suggest that Defendant has acquiesced to the application 
of US* law to Plaiaiifi&* claims. See Opp. at 10. This assertion is singly wrong. In the opening 
Memorandun^Defendart^ 
enfirely, onthe interpretation and application of Bermuda law." Mem. at 10. 

It cannot seriously be disputed that if this Court retains jurisdiction, it may well 
detenninefhatBermtsklawappli^ As Plainti® ftemselves note, the claims in this case arise 
out of events that allegedly "took place i*fcen Defendant's employees were on short trips to 

10 
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Bermuda." Opp. at 5. ^£areov«ar, Pl8uififi& tii^aasdves ackbcmiedgo that ^Beitosda bas a s&opg 
interest in this matter." Pis, Reply Mem. of P & A. inFutflwr Support of HaimW Motion fbt 
Expedited Discov«yai7. Aiid,asaotBdeaitiei;meG<>venimert^^ 



eidraonlamry step of writing to this Court 

characterizing ifais case as arising out of "a calculated attemptto attack the integrity of Bermuda's 
statotoiy processes." SssMot FotReconsia^iation,atldnTat 1, page I (November 21, 2Q05j 
LcttarfisinDoiiaH A. Scott, BeanndianFinfflradSecreteiy.to 

■ i 

- and the admitted strong interest of the Bermuda government In fti a matter -basic choice-ofclaw 
principles wodd steady smiport application of Bermodalaw to Plaintiffs* claims, ggg, c. g , r Jaffe - 
Y, Motta teaptsWofe 374 F.3d 1223, 1227 <D,C.Cir. 2004) Cm tort cases, District of Columbia 
Mows "substantial interest? test, where court will balance the competing interests of fee twp; 
jurisdictions, add apply the law of fee jurisdiction with the more 'substenfial interesf in the 
1 resolution of the issue")* 



The important point however, is that the Court need not mate a choice of law 
determination to a J^m^ Tothecontiarv-aa Pip^AinTaft makeacleflT- 

fce forum non cmyenkns doctrine **is designed in part to he^ courts avoid conducting con*pIex 
exertises racompaiatiw law. 1 ' 454 US. at 251; s^abo GolfOac^.v.GaberL 330 US, 501, 
5<» (1947) (noting ma^ 

law,ai4in!awforagatoits^y In fec^lhe Court already is being asked to undertake sudi an 



As fee ffiffi M Afegffi Court noted, if a district court were required to make choicer-law 






deciding motions to dismiss on the grounds of forum non 
ctfmwi^wouM become extremely difficult Choice-of-law 
analysis would become extremely important, and the courts would 

11 
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exercise; notwithstanding Haintifls* suggestion that Bermuda tew has no place into dispute^ the 
patties already disagree on how Beimida courts wo tdd ad<^ 
impijession foere-^ wheflier the Bermuda Goveromeat possesses a proper^ interest in fee 
Inspectors' inv*s%itive matedaU. SssMl Part UX Hainfifls* poffered expert onBennuda 
Iaw,Mr. Duncan* has filed yet another lengthy declaration setting forfo Hs interpretotion of British 
casekw oil the qpestbn of ownet^ 

inspectors. In light of their own filings to date, Plainfifecaiurotse 

i ■-.... 

ind^ novel -issues of Berm^ 

fevbr of allowing a Beraaidwaconr^ and not this one^ to hear tins ease.* 1 



frequently be required to interpret fte law of foreign jurisdictions. 
First, the trial court would have to determine what law would apply 
if the case were tried in the chosen forum, and what law would 
apply if the case were tried in die altemalive fiiu^ It would tiien 
haw to compare foe rights remedies, and procedures available under 
foelaw foat would be applied meachfotum. Dismissal would be 
appelate only if foe court conchidedfoatfoeWappEedbyfoe 
alternative forum is as fevbfcable to foe Plaintiff as that of foe chosen 
forum. The doctrine of forum non conveniens, however, is designed 
in part to help courts avoid ccmdhicting complex catercis<^ in 
comparative law. 

Finer Aircraft 454 U.S. at 250-51, 

(S JM*JY. 20G3) (noting that courts should *fcvoid[ ] difficult problems in conflict of laws and foe 

fg^^^!!? 1 ^I Amp0 *"■ v * Norftl Atian1ic ^ Sb LfeL 68 F. Supp, 2d330 t 342 

t&DJfX 1999)C*AmongthejwfoIfc'fictoistobec<ffla 

conveniens motion [is foe] . . . interest m issues of foreign law being decided by foreign 

tribunals* 1 )* 
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D. The Private Interests Also Favor Dls missal Because ibis Court Does Not 
Have Juirisdlctton over Essential Non-Party Witnesses. 

Plamti£& > p]^v^&4iiie^est axg»mra£ o^dsst ^kmisisal focu^s almost e&tkdy <m&e 

Defendant's documents aMmtnessesaiek^tedhere* This is a curious aiguxnwtgi^tfaat4s 
very same axgament supports dismissal in favor of Ungating i&Benouda, vdiere Plaintiffs' 
documents and -witnesses ate located* This point supports neither side. 



Ihe teal issue concerns access toiwii-parfywlnje^esanjd 



As part of 



the discover proc^I!^^ 

Bertnudian Ministex of Finance, who has already interjected her viows into this case. At the same 

tim& however, the MSni^ has notified (his Cfcurt 

to be involved or joined! in any direct way with the proceeding in the US Court™ S^ Mot For 

h 

Reconsideration, at Exhibit 1, pagje 2 (November 21, 2005 Letter from Do^^ 



Betmru^ Financial Secretary^ to file Honorable Paul L. Friedman). 



• jJW* | 



own allegations 



mate such non-party discovery from the Minister ofFinance pivotal to titt 

Sp^cificafly, flie Ctomplabt 

conducted onbehalf of the Bermndian Government sagG)nq>. ft 19 t and the Declaration of 

Injector BiMcoImBtittefidd i 




puttofieldDeciatf 19. Plainly, 
Defendant must be allowed to test this allegation of damage by taking discovery fiom the Minister 
of Finance, who has steadfesfly refiised to participate in this case in any capacity. 

la addition to the Bermuda Minister of Finance Defendant will no ctoubt require 
testimony and/or documents fiom nonparties located in Bermuda, the British Virgin Hands, 
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topoitally, however, many of tiiese non-parties axe liiely subject to suJ^«m|«warofBemmd4 

coitebecai^offlieirii^ SeeDufav.Ap ium.1^ 

797 (Et>. Mick 2004) fofdi the private ^ 

compel the attendance of significant unwilling witnesses at trial often is considered ti*e most 

important f&tor, because to 

unfairness to to defendants"): see also Gulf Oil. 330 U.S. atSll nT]ofixtheplaceoftriBlata 

i . . ■ '■■.*. 

poM where tttigantecaarotcMii^ 

deposition* is to cisftte a condition not satisfeetory to courts jury or mostlitigpnts,"). 7 

Finally* as noted in De&adaitfs cpeaii^M^ of fomgi 

■m 

lawalsoiidposesaniiiii^ Where, 

as here, a case involves issues of foreign law, one of the private party interests to fee considered is 



the burden on the parties of presenting expert testimony on foreign law. See Croesus 



HiW 



Master Fund. 212 F. Su]Bp» 2d at 38-39 ( noting feat because case "will center around an analysis of 

mm * 

w 

Brasdliaalcgal issues . . .&e parties will lave to ob^tat^ 

ftommenibe&sof^^ Indeed, 

abqady at this earfy stage of titt case, each parly ^^ 

i 

issues of Bem&dalaw. 



7 As Defendants 
a defendant is net ibgpiredto^ 

cemmienswti^ See Mercier v. Sheraton fart, fac/ 981 F.2d 1345, 1356 (1st Cir. 1992) 
(rejecting rule feat defendant affirmatively demonstrate! by affidavit; the unaraaHabiUty of a foreign 
witness and the significance of fee witness's testimony, because to do so *"wouId tend to inflict an 
impassible buid^ 

compel evidence including the evidence necessary to argue for dismissal**) (citations omitted)* 
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E* Difference in Bem^ 

to flte Formst jfoji Conveniens Inquiry* 



itvriUbemctediffi^tfbrfcm The 

argument has no merit under well established District of Columbia caselaw. 

RdyiagonfluKSe^ 
fliat'l&epioceiit^ Q$p.at7, Jfcdeed, on Axis point the 

parties* Bermudfen-law experts are In complete accent See Peel of David R. Kessaram at % 7. 

The undisputed feet that injunctive relief is available in Bermuda ends ifae inquiry. 

It is of no naooestuader fee forum mh conveniens doefcine tot&e standard for, or process of 

obtaining, a& injunction to Bermuda may differ floin that in the United States. As the D XI Circuit 

has made plain/lajforri^ 

substantive law, because it emplbys Afferent adjudicative procedures, or because of genial 

allegations of corruption in the judicial system.** Bi-FadL 75 F.3d at 678 (internal citations 

1 omittefi: see also Pfoer Aircraft 454 tl A at 254*55 fless ferorafclfl remedies in a foreign 

:■§£!.' 

jurisdiction do not preclude dismissal based onfomm non conveniens so long as remedies axe not 
**deariy inadequate or unsafisfkfory^; Mutambarav.I^if&ansa German Aiflmes. 2003 WL 
I 1846083, *2 0.D.C. March 24, 2003)("Bi assessing Hie adequacy of the alternate forum, fte court 

should not give substantial weight to the possibility of a change in substantive law*V. BPA hrifl 
281 F. Supp* 2d at 84-85 (noting fi ga Aircraft holding ftat^ess fevorable reme&es in a foreign 
jurisdiction do not preclude dismissal based (mforum non conveniens . * . .").• 



1 Ncs do dif^nces in discovery procedu^ 
on & forum jioii tumvenlehs determination. S^L Menace 981 F 3d at 1352-53 (collecting cases and 
finding tot •Ian alternative forum ordinarily is not considered 'inadequate* merety because its 
courts afford different or less generous discovery procedures than are available under American 
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Uitimatdy, M 

! United States, TbisBeraiudarcentei^a 

Htig^ het^ and the public in1^^ 

asserted public interest of the United States in hearing this case. 

IL THE COMPLAINT MUST BE DISMISSED BECAUSE THE GOVERNMENT OF 
BERMUDAIS.iNINDISPENSABIJIPARTYTHATCANNOTBEORDEREDTO 

JOIN. 



Plamtife' Oppoation to-Defendaaf s Motion to Dismiss imderlUjles 19 aitf 
12(b)(7) rests on two basic aigraffinte for their confab 
neither a "neeessa^pai^ la 

* 

* 

essence, Plaintiffi' two arguments areas foHows:jlto, the Government has no legal intoest in thi3 
case because it concerns file disposition of workpapers and transcript exclusively belonging to 

* ■ 

■ 

PlainfifB, who are independent professionals; zoAseeond, there is only a "speculative" possibility 
of subsequent litigation by the Government of Bermuda if it is not joined.* Neither aigumentj 
| provides a persuasive reason for fhe Court to permit fids action to proceed in fire aibsence of file 

i 

Government of Bermuda as a parly, 



* Plaintiffs initially make these too arguments as a Rule 19(a) Necessary pasty" analysis 
and then merely recast flira as a Rule 19^^ Their only ofher 

Rule 19 argument of note is a multi-page demand, while conceding that tire absence of a sovereign 
is "eonqwlliag* under IRwle 19(b) analysis, that fins Court conduct the Rule 19(b) analysis anyway 
Ss&Opp* ** 17-19. Plaintiffs* insistence on fins point is puzzling; as Defendants has argued, even 
ifihe Court does so, the Rale 19(b) fcctotsfivor Defendant £gg MenL at 21-25 r fc any event 
however, the compelling fector of an absent sovereign, standing alone, decisively tips fliat inquiry 
inDefendanfsfevorlwre. 
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A. Hie Government of Bermuda Has a Legal Interest ia This Case, 

On the question of the GovernmenT s legal interest in ftis matter, Pbinti£&* 
Opposition is most i^maidkable for ^iat Plainti£& choose mnT to address. Defendanfs opening 
brief pointed out feat mlifearts of Oak Ass maace Co,. Ltd v. Altomev^eneral. [1932] App. Cas. 
392, the chief authority cited into fist Duncan Declaration, the inspectors were not even parties 
tothecase. Mam. at 17. Kalher, Ike legal actron to preserve 1be^ 
workin feat case was taken, as Lord Macnrillan noted* by 'the Attorney General, wno appears in 
the public interest" Emms££*k at400. Faced ¥M feis inconvenient feet, neifeerPlainuW 
Opposition noi the second Duncan Declaration even mentions ihe case, despite its pr omine nce tn 
Plaintiffs* eadier filings. SimiMy, Defendant not^ 

Duncan Deolaiation, Has British Secretary of State 14 "applied to be joined as a party/* and was 
peimhtod to do so -presumably because fee go^eninientl^alega%-protec^mteiestinfee 
litigation. In re an mauSrv into MmorG mgaNewspap tsw r 1c [2000] Ch. 194, 209. Once again, 
neither the secoodDraic^Dcdaiation nor Plaintiffs* pj^ositlonnientiions the case. 

Plaintsfla* sUencc is damnmgtfacy simply caiuiot argue around Ihe feet that in the 
reported Companies Ac* cases it is ifts government that litigates to protect the confidentiality of 
inspectors' investigations - precisely what Plainti£6 seek in their claims for injunctive relief here 
This is powrful evidence indeed that the Government of Berarudahas a legalty.protected interes 
in fins action 



As Defendant noted in its opening hrie$ under the tMted Kingdom Companies Act 1985 
(as amended by Cowries Act 1989), the Secret^ ofStete is responsible for ^ 
Inspectors -a function analogous to fee appointing power of the Minister of Finance in tins case 
under the Bermuda Ctafldgpanies Act SSS Mem. at 18 n,& 
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TMsgovenaneiiialint^^ 
ti&iepofted cases ~n^s perfect sense, of coui^ 
and Bennuda Congees Act sl^^ As Mr. Duncan points out in his second 



Declaration, Section 132 investigations are the sole method by winch toe Minister of Finance can 

investigate allegations of impropriety in fexempted companies: **&» Minister of Knaace has no 

power to conduct fee uwestigationherselC (Second) DuncanDecL at % 3.5. It strains credulity to 

sugg^t (as Haksfi^ 

alleged interference with the Injectors' investigation, when flat investigation is an essential 

"statutorV^findinr^ 1 WXJL 711. 714, which 

canopt lawfully he performed by flic Minister of Finance tinxmgh any other instameafaiay. 

Althou^Haintiffire^ 

scheme belies that feet It is idtimatsly the l#n^^^ 

Government counsel in the cases ignored by Flainfifis* 11 

Faced with fliese intimyeitient cases, Haintiflfe flee headtong fiom officialdom^ 
contaiding (for tte to 

fiom 1889 and 1941, hold the properly interest inti^ wo&p^ra^ just like the private surveyors 
and appraiser at issue in those cases, Ssfippp. at 14-15; (Second) DuncanDect atffi3^.7. 



The Inspectors cannot however, escape so easily their unique official role in the 
statutory scheme -a role which, until bow, Plaintiffs trumpeted quite loudly. 



ies^ct 



i& 






f4- 



4 



r*mt*—*^^^mm 



Indeed, itpresumabtywuuM^ 
Gowrameiit of Bermuda has no legal interest whatsoever in this action, if that were indeed the 
case. Mr. Dtincan's Declaration; however, docs not say (hat -indeed, it fills well short arguing 
only that the Inspectors possess tike property interest in their transcri^ 
$W generally (Second) Duncan DecL at jfl 3.1-4.7. 
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PSraf, ft* text of Section 132 of the BemradaCompanies Act 1981 makes it dear 
feat Inspectors are not simple fce*foM€^vice professionals, but are commissioned by l3be 
Ckfvemnmttoccffldutf Among oftar tilings, the Act provides: 



• * Legal tofeority for fee Insp^ 

of the ooflcrpflay raider investigation to provide documents; 

♦ A fine for any officer, ej^^ 
provide fee inspector 

relating to the afikirs of fee company; 

t tegai authority for fee inspectors to adntiniste^^ 

take evidence radet oafeia investigating fee affaire of fee company, 

* Anyproceedi^^ 

injector unto § 132 **sball, for fee purposes of those provisions of fee 
Com&d Code [title 8 item 31] relating to pegury, be deemed to be jodicfel 
proceedings" 

& at §§ 1 10, 132. These are not fee badges of tin arm*s4engfe purchase of a professional 

appraisal or survfeyjiteya^^ , 

■ . » 

officMconamisdonto PlainfiffecamotcRsdi 

gpvefraneatal interest in fee investigates documents and records*' 

Second, f taintifis ignore fee feet feat> eonsJstes&'wMh fee official nature of 
proceedings wafer fee Companies Act, a long line of United Kingdom aufeoriiy imposes a "duty to 
ac*Mi^(arou^aiidopeoffeeUasitedStato 

gromds feat Inspectors* inv^ See, e.ft* Faved y» United 

Kingdom. 18 Eur* Ct H. IL 393, 408-09 (1994) European Court of Human Rights opinion notina 
in its section on "domestic law * feat proceedings before the [Companies Act] Inspectors are 
adntinistrative inform,** imposing a duty to act fiirly); foT&yeryamo&PressIjhL, [1971] <3t 388, 
399 (imposing duly of fairness on inspectors "even feoughfecy are not judicial, nor quad-judicial, 
but only administatiw'O (opinion of Lord Denning); Begins v. Race Relations Board, ex parte 
Sefr^jan, [1975] 1 W.L& 1686, 1694-9 (noting tot Coupes Act inspectors, Uto 
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Commissioners of M^Reveate have dkty to act fcidy as an 

^vestigatingb^ 

is not merely f^fer-service professional work like flie property surveys and assessments at issue 

i&Haintiifs* died cases-- ft ^ 

GbvetounentofBean^ Indeed, as Defendant baa previously 

it 

noted* the Ctovernmeat quite probably possesses the sde property interest in those papers. 

Third, while Plainfife tab issue with Defendanrs citation of So den v. Buma. 1 
W2JL 1512 (1996), aiguiag that the decisions language assigning work paper ownership to tie 
government was dicta, and driven by the inspectors* parallel lole as government employees, 
Plaintiffs do not offer any reason why the ownership of documents produced by commissioned 
private-sector inspectors ^nld di^ 
government employees. Opp^ at 14-15. 

+ 

Fourth to 1hc extent IhatHaintiffi concede fas the v aooarenflv dolfeat Soden is flag 

i 

only case even spealang to flfcis^ 

Companies Act inspectors, PlaintifS have conceded that fins issue is, at best; unsettled under 

Bermuda law. The issua is plainly an important one> and one that should be litigated in the first 

' M _. 

instance in a Bennudaforamwh^^ 

Piainfififc evenbave Standing to bring thrir property-interest-based claims, Sea Section LO, 

Knally, Defendant notes fcat Haintifls have represented to flie Court lhat**there is 
no contractual documsai governing lbs relationship between the Master sod the Inspectors." 
(Second) DtmcanDetel a* 6 n.5. AlfltoosJiUas defies belief-whatlaige acwwniing fern works 
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forayearwiltoWani^ge^ sWamw^isamrrate^it 

significantly undercuts their arguooaent thatftey ace merely Kjed professionals, like land surveyors 

and appiafaeis, whose relationships with their eltecte exist solely by virtue of contract, and who 

fetoimyberatMedtotoptope^ The Inspectors have no 

authority hut their official commissions because an offi^ 

istoeGovenimG^ofB^ 

B. Defmdaat fa Plainly at Hkk of Subs^ - 

of Bermuda. 

Hainfiffit contend, second, that flwGoystiraimto^ 

party because "fear of fprtbsr litigation is piaely speculative, in view of the Minister's lack of 

interest in the subject raaifo of Ifeese pm Qpp,atl6. Thtsis 1 ofcoutse l ycta]3ofli^ 

volte-face by RamtiHs, who r^res^ted to fliis Court less fttosk^ 

Minister of Finance *% tak^ mintetesT ia ^ matto. Letter ftom Roberta Koss to the 

Honorable Paul L Frtetfman(lfcv* t7 r 209^-*iee^fe»dffi€^to latoFlafa^'-jpfebsea^r 

position seriously when theBemnuIiattFinfcacid ' 

calculated attempt to attack fiie integrity of Bermudas statutory processes* §& Mot For 

■ ■ 

Reconsideration, aiExJribit l t page 1 (November 21, 2005 Letter ftomDbnald A- Scott to the 



rtllNil hi**** 



ineffable Paul L. Friedman). Nevertheless, Plafefiffi gamely argue o% 



*■;•)*! iyjfii 



foat M [i]he 



MartHH 
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Up 



12 Mr. Duncan's statement, which was submitted by Haintifls to the Cburt in opposition to 
Defendant? s Motion toifiismiss, appears to be at odds wifii fee earlier Declaration of Malcolm 
Mwelyn Butterfirid, whidi slates that fl» bspectars conducted ftelr investigation *undertenns of 
reference agreed wifii fee Registrar of Companies ('the fcwestigation').* Jft at J 3, 

"ThUwaslfascaseklefce^ 
[1941] 2 K.B. 205, ftwf example, a ease dtedin the second Duncan Decla&tion. In ihat decision, 
therektiofc^pbefw^ 
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Minister has exHbtted no inl^ 
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Uttgsitioa 5 * Opp. at 16. 
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The Ctoverflgtenfs actual statements, however, do notbearlhe weight Plafoiifli 



seektoputoatheat The Minister has iro^ 

but lather, to be involved in this litigation, in this Court; by stating wfli great predaion feat ^e 

■ ■ r * 

Government ofBetna^ 



proceedings in the US Court" Mot for Reconsidacationat Exhibit 1, page 2* Tins carefully- 
sdecfi^optn^ l^efidrnessdietatelhatttie 



Government of Ikraiuda canrnt distance itself from these proceedings to reserve a second "bite at 
fce apple" in &6 cventttut KPMG FAS fills to prevail in this case. Hie Government should be 

• ■ 

joined as a parly, andifitcamK>tb^PlainliE&* complaiEit^uldbedisjm 



*IK1HIKS.^« 



Finally, itefendant notes that although Plaintiffe spend considerable eflbrtto argfte 
that dismissal for nenjoifider of a necessary party is only appropriate where '^subsequent litigation 
by the absentee [is] inevitable," Opp. at 20 n.8, die cases simply do not support Ms cramped view 
of the law. ggS. &&* P*^* v. United States. 343 R3d 1282, 1292 {10& Ox. 2003) (upholding 
dismissal where absentee "would not be bound by foe judgment ia this case and could initiate 
negation")*, Owens-IffiifflB. fac. v. Meade. 186 R3d435, 441 (4th Cir, 1999) (noting "high 
likelihood of incongruous results"; < 3he increased potential fin inconsistent judgments"); 
ScMumba^IndHirtriea v. Mri fonal Surety Corp.. 36 F3d 1274, 1286-87 (4&Cir. 1994) (holding 
parties were indispensable where potential existed for different interpretations of law or different 
findings of fcct); Siena CilaB v. Leathers. 754 F^d 952 (llfh Ch*. 1985) (transferring action where 
there was 'Hue possibility of inconsistent adjudications"). Defendant respectfiilly submits that the 
Government* s previous statements to this Court; coupled with its assiduous efforts to ensure that it 



22 



f 



, J Jj- J >J—Baar.Jifcgjtfi»Tj^yy«i^ „ 






_,„l-. .,^ r»r , "-T ji.j « h - ~r- rirr v,-^!^ jmaai -t"- "j^±^---j^.rt Jl ^-, 



■■■^ri*>T--^*-6m^^y-^--jj ^^jj^ 



^ jT-^VJBif f^^-titiif lri^,tm »r. »»- — gJ^^ i- Ttu J - iiia-..-. - rr , . .4 fc 



Case 1 :05-cv-02204-PLF Document 46 ' Filed 01/26/2006 Page 23 of 24 






it 



I 



if 



is 



HlflKMl 



;with a wfl-founded fear of 



subsequent Utiigatiou by tfae Govrameat of Bermuda even if Defendant should prevail against 



KPMG FAS here. 



CONCUSSION 



For the reasons set forth above aadmDefendaiifoopem^ 
Defepd^iespect&Uyi^^ 



December 23, 2005 



By: 



Respect&tUy sutemtted, 
AECHSIAWGROUPIXP 




Paul C. Rawser (D.C Bar Kb. 461722) 
Oliver Garcia (DXJ. Bar No. 456600) 
901 F Street, KW„ Suite 500 
Washington, D.G 20004 
ti 202-737-3500 
fc 202-737-3330 

Aitome^for Defendant Diligence Inc. 
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